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Included below are Price Anderson Amendments Act (PAAA)-related Questions and Answers received through September 23, 2004.  
Question 99

Provision L.33(c) appears to indicate that if the PAAA reauthorization does not occur prior to contract award, then the offerors will have only a single 24 hour period to withdraw offers and that there will be no subsequent ability to withdraw or modify an offer under Clause H.31 if the offeror’s request for a comparable Public Law 85-804 indemnity is not granted by the Secretary of Energy.  Is this a correct interpretation of Amendment 4?  If not, please explain what remedy the offerors and their subcontractors will have if the Secretary does not approve the request for a comparable indemnity against nuclear risks under FAR 50.403.

Answer 99

In the event that Congress has not reauthorized the Price Anderson Act Amendments before award, the Department of Energy intends to timely process the Contractor's request for indemnification pursuant to Public Law 85-804 in good faith and in accord with DOE policies and procedures.  However, final approval is reserved as a non-delegable decision for the Secretary of Energy.  It is not expected that a Contractor will become solely responsible for the work before some form of nuclear hazards indemnification is in place.
Question 100

Because of the unavailability of commercial insurance for the potential public liability relating to the nuclear risks presented by the project, contractors and subcontractors whose scope of work will involve the nuclear risks are unwilling to execute or begin performance without a flow-down of clause I.101 (DEAR 952.250-70) or a comparable alternative clause under FAR 52.250-1.  Accordingly, we are seeking a clarification whether proposals may be submitted with a contingency to the effectiveness of the Proposal and/or the effected contracts and subcontracts upon indemnities comparable to those under the existing PAAA either through Clause I.101 or the Clause at FAR 52.250-1 being a part of the prime contract and applicable subcontracts.

Answer 100

As set forth in Section M.1, if an Offeror proposes exceptions to the terms and conditions of the contract, the Government may make an award without discussions to another Offeror that did not take exception to the terms and conditions of the contract.
Question 101

If contingent or partially contingent offers as described in Question 99 above will be considered by the DOE, in order to avoid a delay in the effectiveness of the contingent offer implementation, may offerors prepare a contingent indemnification request in accordance with Public Law 85-804 and submit such request either with the proposal or prior to December 31, 2004, so that the DOE may evaluate this request and begin its process of seeking approval for the requested indemnity prior to the effective date of the contract?

Answer 101

See above answers to Questions 99 and 100.
Question 102

As noted in the request for clarification in Question 99 above, certain contractors and subcontractors are unwilling to commit to the contract in absence of an indemnity from the DOE that is not limited to appropriations against public liability associated with potential nuclear incidents and are unwilling to agree to a unilateral modification to their Contracts and Subcontracts.  This being the case, will the DOE consider revising Clause H.31 so that the unilateral modification only applies in situations where substantive modifications to the PAAA do not substantially or materially limit the protection afforded the prime Contractor and its applicable subcontractors through the indemnity provided through FAR 52.250-1.
Answer 102

If PAAA is reauthorized, it will become the applicable law for nuclear hazards indemnity and shall become the applicable indemnity for the contract.

